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In re: POPLARVILLE STOCKYARDS, INC., M&J CATTLE COMPANY,
INC,, and JOE MACK SMITH.

P&S Docket No. D-95-14.

Decision Without Hearing By Reason of Default With Respect to Respondent
Poplarville Stockyards, Inc., filed April 2, 1996.

Failure to file an answer - Engaging in the business of a dealer or market agency while
insolvent - Current liabilities in excess of current assets - Usage or disposal of funds
endangering or impairing the faithful and prompt accounting therefor and payment due to
owners or consignors of livestock - Using funds received from the sale of consigned livestock
for purposes other than payment to consignors or payment of sums due the respondent as
compensation for services rendered - Failure to maintain custodial account - Issuance of checks
in payment for livestock without having sufficient funds on deposit - Failure to remit to
consignors when due net proceeds from sales of consigned livestock - Cease and desist order -
Suspension of registration.

Julie Cook Schuster, for Complainant.

Respondent Poplarville Stockyards, Inc., Pro se.

James K. Dukes, Hattiesburg, MS, for Respondent M&J Cattle Company, Inc.
Respondent Joe Mack Smith, Pro se.

Decision and Order issued by James W. Hunt, Administrazive Law Judge.

Preliminary Statement

This is a disciplinary proceeding under the Packers and Stockyards Act,
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred
to as the Act, instituted by a complaint filed by the Deputy Administrator,
Packers and Stockyards Programs, GIPSA, United States Department of
Agriculture, charging that respondent Poplarville Stockyards, Inc., wilfully
violated the Act and the regulations promulgated thereunder (9 C.F.R. §201.1
et seq.).

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et
seq.) governing proceedings under the Act were directed to respondent
Poplarville Stockyards, Inc., by certified mail on August 24, 1995, but were
returned on September 1, 1995. Thereafter, on September 12, 1995, copies
of the complaint and the Rules of Practice were sent to respondent Poplarville
Stockyards, Inc., by regular mail to its last known address. Respondent
Poplarville Stockyards, Inc., was informed in a letter of service that an answer
should be filed pursuant to the Rules of Practice and that failure to answer
would constitute an admission of all the material allegations contained in the
complaint.
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Respondent Poplarville Stockyards, Inc., has failed to file an answer
within the time prescribed in the Rules of Practice, and the material facts
alleged in the complaint relative to respondent Poplarville Stockyards, Inc.,
which are admitted by respondent Poplarville Stockyards, Inc.’s failure to file
an answer, are adopted and set forth herein as findings of fact.

This decision and order, therefore, is issued pursuant to section 1.139 of
the Rules of Practice (7 C.F.R. § 1.139).

Findings of Fact

1. (a) Poplarville Stockyards, Inc., hereinafter "respondent Poplarville,”
is a corporation whose mailing address is P.O. Box 306, Poplarville,
Mississippi  39470.

(b) Respondent Poplarville, at all times material herein, was:

(1) Engaged in the business of conducting and operating the
Poplarville Stockyards, Inc., a posted stockyard subject to the provisions of the
Act, hereinafter referred to as "the stockyard;"

(2) Engaged in the business of a market agency selling
livestock in commerce on a commission basis at the stockyard;

(3) Engaged in the business of a dealer buying and selling
livestock in commerce for its own account; and

(4) Registered with the Secretary of Agriculture as a market
agency to sell livestock on a commission basis.

2. (a) As of December 31, 1993, respondent Poplarville’s current
liabilities exceeded its current assets. As of that date, respondent Poplarville
had current liabilities totalling $242,917.34 and current assets totalling
$121,244.85, resulting in an excess of current liabilities over current assets of
$121,672.49.

(b) Respondent Poplarville’s current liabilities presently exceed its
current assets.

3. During the period December 31, 1993, through December 31, 1994,
respondent Poplarville operated subject to the Act while its current liabilities
exceeded its current assets.

4. Respondent Poplarville, during the period November 16, 1993,
through December 31, 1994, failed to maintain and use properly its Custodial
Account for Shippers’ Proceeds (hereinafter "custodial account"), thereby
endangering the faithful and prompt accounting therefor and the payment of
portions thereof due the owners and consignors of livestock, in that:
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(a) As of November 16, 1993, respondent Poplarville had
outstanding checks drawn on the custodial account in the amount of
$306,494.38, and had to offset such checks a balance in the custodial account
of $64,487.35, deposits in transit of $12,157.70, and current proceeds receivable
of $67,385.40, resulting in a shortage of $162,463.93.

(b) As of November 30, 1993, respondent Poplarville had
outstanding checks drawn on the custodial account in the amount of
$279,249.92, and had to offset such checks a balance in the custodial account
of $93,777.47 and current proceeds receivable of $60,185.12, resulting in a
shortage of $125,287.33.

(c) AsofDecember 7, 1993, respondent Poplarville had outstanding
checks drawn on the custodial account in the amount of $310,003.10, and had
to offset such checks a balance in the custodial account of $60,369.01, deposits
in transit of $23,386.26, and current proceeds receivable of $110,909.32,
resulting in a shortage of $115,338.51.

(d) As of December 14, 1993, respondent Poplarville had
outstanding checks drawn on the custodial account in the amount of
$354,598.11, and had to offset such checks a balance in the custodial account
of $104,268.04, deposits in transit of $18,831.95, and current proceeds
receivable of $161,575.88, resulting in a shortage of $69,922.24.

(e) As of December 22, 1993, respondent Poplarville had
outstanding checks drawn on the custodial account in the amount of
$178,143.48, and had to offset such checks a balance in the custodial account
of $34,677.42, resulting in a shortage of $143,466.06.

(f) As of December 31, 1993, respondent Poplarville had
outstanding checks drawn on the custodial account in the amount of
$121,140.94, and had to offset such checks a balance in the custodial account
of $36,040.17, resulting in a shortage of $85,100.77.

(g) As of December 31, 1994, respondent Poplarville had
outstanding checks drawn on the custodial account in the amount of
$299,716.19, and had a deficit balance in the custodial account of $701.04,
resulting in a shortage of $300,418.03.

5. Respondent Poplarville engaged in unfair and deceptive practices in
that respondent Poplarville failed to deposit checks received from purchasers
of consigned cattle into the custodial account and used funds received from
the sale of consigned livestock for purposes other than remittance of net
proceeds to the owners and consignors of livestock. Specifically, respondent
Poplarville misused custodial funds by issuing checks on the Poplarville
custodial account in payment for loans, commissions, and cattle purchased on
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a dealer basis. During the period November 16, 1993, to January 3, 1994,
$364,973.44 in custodial funds were misused in this manner.

6. Respondent Poplarville engaged in unfair and deceptive practices in
that respondent Poplarville failed to deposit checks in the amount of
$23,302.19 received from the sale of consigned livestock into its custodial
account for shippers’ proceeds, but instead converted said checks to cash and
transferred the cash to individuals to whom respondent Poplarville previously
had given insufficient funds checks as payment for consigned livestock.

7. (a) RespondentPoplarville, in connection with its operations subject
to the Act, on or about the dates and in the transactions set forth in Exhibit
A to the complaint, sold livestock on a commission basis and in purported
payment of the net proceeds thereof issued checks to consignors or shippers
of such livestock which were returned unpaid by the bank upon which they
were drawn because respondents did not have sufficient funds available in the
account upon which such checks were drawn to pay such checks when
presented.

(b) In connection with the transactions set forth in Exhibit A to the
complaint, respondent Poplarville failed to remit to consignors, when due, the
net proceeds due from the sale of consigned livestock.

(c) In connection with the transactions set forth in Exhibit A to the
complaint, respondent Poplarville failed to remit to consignors $141,417.19 in
net proceeds due from the sale of consigned livestock.

Conclusions

By reason of the facts found in Finding of Fact 2 herein, the financial
condition of respondent Poplarville does not meet the requirements of the Act
(7 US.C. § 204).

By reason of the facts found in Finding of Fact 3 herein, respondent
Poplarville wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)).

By reason of the facts found in Finding of Fact 4 herein, respondent
Poplarville wilfully violated sections 307 and 312(a) of the Act (7 US.C. §§
208, 213(a)), and section 201.42 of the regulations (9 C.F.R. § 201.42).

By reason of the facts found in Finding of Fact 5 herein,
respondent Poplarville wilfully violated sections 307 and 312(a) of the Act (7
US.C. §§ 208, 213(a)), and section 201.42 of the regulations (9 C.FR. §
201.42).
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By reason of the facts found in Finding of Fact 6 herein, respondent
Poplarville wilfully violated sections 307 and 312(a) of the Act (7 US.C. §§
208, 213(a)), and section 201.42 of the regulations (9 C.F.R. § 201.42).

By reason of the facts found in Finding of Fact 7 herein, respondent
Poplarville wilfully violated sections 307 and 312(a) of the Act (7 US.C. §§
208, 213(a)), and section 201.43(a) of the regulations (9 C.F.R. § 201.43(a)).

Order

Respondent Poplarville Stockyards, Inc., its officers, directors, agents and
employees, successors and assigns, directly or indirectly through any corporate
or other device, shall cease and desist from:

(1) Engaging in business as a dealer or market agency while insolvent,
that is, while current liabilities exceed current assets;

(2) Making such use or disposition of funds in its possession or control
as will endanger or impair the faithful and prompt accounting therefor and the
payment of the portions thereof which may be due the owners or consignors
of livestock;

(3) Using funds received as proceeds from the sale of consigned
livestock for purposes of its own or for any purpose other than for the
payment of the net proceeds to the owners or consignors of such livestock, or
for the payment of sums due the respondent as compensation for services
rendered or for other lawful marketing charges;

(4) Failing to otherwise maintain its Custodial Account for Shippers’
Proceeds in strict conformity with the provisions of section 201.42 of the
regulations (9 C.F.R. § 201.42); '

(5) Issuing checks to consignors in payment of the net proceeds resulting
from the sale of consigned livestock without having and maintaining sufficient
funds on deposit and available in the account upon which such checks are
drawn to pay such checks when presented;

(6) Failing to remit to consignors the net proceeds resulting from the
sale of consigned livestock; and

(7) Failing to remit to consignors, when due, the net proceeds resulting
from the sale of consigned livestock.

Respondent Poplarville is suspended as a registrant under the Act for a
period of five years, and thereafter until respondent Poplarville demonstrates
that its current liabilities no longer exceed its current assets and that any
shortages in its Custodial Account for Shippers’ Proceeds have been
eliminated; Provided that, if respondent Poplarville demonstrates that its
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current liabilities no longer exceed its current assets and that all shortages in
its Custodial Account for Shippers’ Proceeds have been eliminated, and that
all unpaid consignors have been paid in full, a supplemental order may be
issued terminating this suspension after the expiration 180 days of the term of
the suspension.

This decision shall become final and effective without further proceedings
35 days after the date of service upon respondent Poplarville, unless it is
appealed to the Judicial Officer by a party to the proceeding within 30 days
pursuant to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145).

Copies hereof shall be served upon the parties.

[This Decision and Order became final May 22, 1996.-Editor]

In re: KARLER PACKING COMPANY, INC., JESSE KARLER and HENRY
KARLER.

P&S Docket No. D-95-52.

Decision By Reason of Admissions filed April 22, 1996.

Admission of material allegations - Current liabilities in excess of current assets - Alter ego -
Purchasing livestock for slaughter without filing or maintaining a bond or its equivalent -
Failing to pay when due for livestock or meat purchases - Issuance of checks in payment for
livestock or meat purchases without having sufficient funds on deposit - Impeding prompt
disbursement of trust proceeds to unpaid cash sellers of livestock who have preserved their trust
interests with timely filed written notices - Violation of Consent Decision - Cease and desist
order - Civil penalty.

Barbara S. Good, for Complainant.
Peter H. Johnstone, Albuquerque, NM, for Respondents.
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge.

This proceeding was instituted under the Packers and Stockyards Act (7
US.C. § 181 et seq.) by a Complaint and Notice of Hearing filed by the
Deputy Administrator, Packers and Stockyards Programs, Grain Inspection,
Packers & Stockyards Administration (GIPSA), United States Department of
Agriculture, alleging that the financial condition of the corporate respondent
herein does not meet the requirements of the Act and that respondents
wilfully violated the Act and the regulations issued thereunder (9 C.F.R. §
201.1 et seq.). This decision is entered pursuant to the provisions of the Rules
of Practice applicable to this proceeding (7 C.F.R. § 1.139).
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Findings of Fact

1. (a) Karler Packing Company, Inc., hereinafter referred to as the
corporate respondent, is a corporation incorporated and doing business in the
State of New Mexico and whose mailing address is P.O. Box 1005,
Albuquerque, New Mexico 87103.

(b) The corporate respondent is, and at all times material
herein was:

(1) Engaged in the business of buying livestock in commerce
for purposes of slaughter, and manufacturing or preparing meat or meat food
products for sale or shipment in commerce; and

(2) A packer within the meaning of and subject to the
provisions of the Act.

2. (a) Jesse Karler is an individual whose mailing address is-

(b) Jesse Karler is, and at all times material herein, was:
(1) President of the corporate respondent;
(2) Owner of 68 per cent of the stock of the corporate
respondent; and
(c) In combination with respondent Henry Karler, responsible for
the direction, management and control of the corporate respondent.
3. (a) Henry Karler is an individual whose address is

(b) Henry Karler is, and at all times material herein was:
(1) Vice-President of the corporate respondent;
(2) Owner of 32 per cent of the stock of the corporate
respondent; and
(¢) In combination with respondent Jesse Karler, responsible for
the direction, management and control of the corporate respondent.

4. Each of the respondents Jesse Karler and Henry Karler, hereinafter
collectively referred to as the individual respondents, is, and at all times
material herein was, the alter ego of the corporate respondent, and a packer
within the meaning of and subject to the provisions of the Act.

5. Respondents Karler Packing Company, Inc., Jesse Karler, and Henry
Karler.entered into a consent decision in P&S Docket No. D-92-28, issued on
January 14, 1993, a copy of which is attached to the complaint and notice of
hearing as Exhibit A. The decision, inter alia, ordered respondents to cease
and desist from failing to pay, when due, the full purchase price of livestock
and from issuing checks in payment for livestock without having and
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maintaining sufficient funds on deposit and available in the account upon
which such checks were drawn to pay such checks when presented.

6. Respondents were notified by certified mail, received May 15, 1995,
that the surety bond they maintained to secure the performance of the
livestock operations of the corporate respondent under the Act would
terminate on June 9, 1995. Notwithstanding such notice, the corporate
respondent, under the direction, management, and control of the individual
respondents, continued to purchase livestock for purposes of slaughter without
maintaining an adequate bond or its equivalent as required by the Act and the
regulations.

7.  As of October 29, 1994, the corporate respondent’s current liabilities
exceeded its current assets. As of that date, respondent Karler had current
liabilities totalling %and current assets totalling -
resulting in an exce renl labilities over current assets of

8. The corporate respondent’s current liabilities presently exceed its
current assets.

9. The corporate respondent, under the direction, management and
control of the individual respondents, on or about the dates and in the
transactions set forth in Exhibit B to the complaint and notice of hearing,
purchased livestock for slaughter and failed to pay, when due, the full
purchase price of such livestock.

10. As of July 12, 1995, $551,351.64 of the amounts referred to in 1 9
remained unpaid.

11. The corporate respondent, under the direction, management and
control of the individual respondents, on or about the dates and in the
transactions set forth in Exhibit C to the complaint, purchased livestock for
slaughter, and in purported payment for such livestock issued checks which
were returned unpaid by the bank upon which they were drawn because
respondent did not have and maintain sufficient funds on deposit and available
in the account upon which such checks were drawn to pay such checks when
presented.

12. The corporate respondent, under the direction, management and
control of the individual respondents, in connection with its business as a
packer, on March 30, 1995, purchased meat from Booker Packing Company,
and failed to pay when due the full purchase price of such meat, which was
$31,385.62.

13. As of July 12, 1995, the entire amount of $31,385.62 referred to in
Paragraph 12 remained unpaid.
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14. The corporate respondent, under the direction, management and
control of the individual respondents, in connection with its business as a
packer, on March 1, 1995, purchased meat from Ruebush Packing Company
and in purported payment therefor issued its check no. 3037 to Ruebush
Packing Company dated March 27, 1995 in the amount of $6,048.00, which
was returned unpaid by the bank on which it was drawn because the corporate
respondent did not have sufficient funds on deposit and available in the
account on which such check was drawn to pay the check when presented.

15. The corporate respondent, under the direction, management and
control of the individual respondents, purchased livestock for slaughter in cash
sales and failed properly to carry out its fiduciary obligations as a statutory
trustee by not collecting, liquidating and distributing trust assets on a pro rata
basis within a reasonable time after receiving timely written trust notices from
unpaid cash sellers of livestock, and the trust analysis prepared by the Packers
and Stockyards Programs, Grain Inspection, Packers & Stockyards
Administration (GIPSA).

16. The trust proceeds collected and not properly distributed as of the
date of issuance of the complaint and notice of hearing herein total at least
$34,081.91.

17. The corporate respondent, under the direction, management, and
control of the individual respondents, failed to carry out properly its fiduciary
obligations as statutory trustee despite the actual knowledge of the individual
respondents of such fiduciary obligations based upon their participation in
prior trusts involving the corporate respondent.

Conclusions

1. Respondents have admitted all the material allegations of fact
contained in the complaint, and have therefore, pursuant to 7 C.F.R. § 1.139,
waived hearing in this matter.

2. Byreason of the facts alleged in paragraph I(a) through I(f) and I(h)
of the complaint, which are admitted in the response, each of the individual
respondents, Jesse Karler and Henry Karler, is the alter ego of the corporate
respondent, Karler Packing Company, Inc. See Findings of Fact 1 through 4.!

1We note that in the response, each of the individual respondents denied that he was the
alter ego of the corporate respondent, insofar as corporate formalities were adhered to in the
business. However, the issue for our purposes is whether the individuals were responsible for
(continued...)
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3. By continuing to purchase livestock for purposes of slaughter without
maintaining an adequate bond or its equivalent as required by the Act and the
regulations, which facts are alleged in paragraph II of the complaint and which
facts respondents have admitted in their response, respondents have wilfully
violated section 202(a) of the Act (7 U.S.C. § 192(a)) and sections 201.29 and
201.30 of the regulations (9 C.F.R. §§ 201.29 and 201.30). See Findings of
Fact No. 6 herein.

4. Respondents admit, as alleged in paragraph III of the complaint, that
as of October 29, 1994, the corporate respondent had current liabilities
totalling $2,084,940.94 and current assets totalling $1,229,727.75 as of October
29, 1994, resulting in an excess of current liabilities over current assets of
$855,213.19. See Findings of Facts Nos. 7 and 8 herein. Therefore, the
corporate respondent’s financial condition does not meet the requirements of
7 US.C. § 204.

5. Respondents admit, as alleged in paragraphs IV and V of the
complaint, that the corporate respondent, under the direction, management,
and control of the individual respondents, purchased livestock for slaughter
and failed to pay, when due, the full purchase price of such livestock; that as
of July 12, 1995, $551,351.64 of the amounts alleged remained unpaid; that the
corporate respondent, under the direction, management, and control of the
individual respondents, purchased livestock for slaughter, and in purported
payment for such livestock issued checks which were returned unpaid by the
bank upon which they were drawn because respondent did not have and
maintain sufficient funds on deposit and available in the account upon which
such checks were drawn to pay such checks when presented. See Findings of
Fact Nos. 9 and 10 herein. By reason of such facts, the respondents have
wilfully violated sections 202(a) and 409 of the Act (7 U.S.C. §§ 192(a) and
228b), and the Secretary’s Order in P&S Docket No. D-92-28.

6. Respondents admit, as alleged in paragraphs VI and VII of the
complaint herein, that in connection with its business as a packer, the

!(...continued)

the direction, management, and control of the corporation. The respondents admitted that they
were responsible for the direction, management, and control of the corporate respondent.
Complaint, 99 1(d)(3) and I(f)(3); Response, § 1. Furthermore, respondents admitted the
numerous substantive allegations of the complaint which alleged their direction, management,
and control of the corporate respondent. As they admittedly owned and controlled the
corporation, they are responsibie as individuals for the violations admitted. /n re MCM Livestock,
Inc., 39 Agric. Dec. 893 (1980); /n re Bricton Bros., Inc., 49 Agric. Dec. 423 (1990).
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corporate respondent, under the direction, management, and control of the
individual respondents, on March 30, 1995, purchased meat from Booker
Packing Company, and failed to pay when due the full purchase price of such
meat. See Findings of Fact No. 12 herein. Respondents further admitted that
as of July 12, 1995, the entire purchase price of $31,385 remained unpaid. See
Findings of Fact No. 13 herein. Respondents also admitted that the corporate
respondent, under the direction, management, and control of the individual
respondents, in connection with its business as a packer, on March 1, 1995,
purchased meat from Ruebush Packing Company and in purported payment
therefor issued its check no. 3037 to Ruebush Packing Company dated March
27, 1995, in the amount of $6,048.00, which was returned unpaid by the bank
on which it was drawn because the corporate respondent did not have
sufficient funds on deposit and available in the account on which such check
was drawn to pay the check when presented. See Findings of Fact No. 14
herein. By reason of these facts, respondents have wilfully violated section
202(a) of the Act (7 U.S.C. §8 192(a)).

7. Respondents have admitted, as alleged in paragraph VIII herein, that
the corporate respondent, under the direction, management and control of the
individual respondents, purchased livestock for slaughter in cash sales and
failed properly to carry out its fiduciary obligations as a statutory trustee by
not collecting, liquidating and distributing trust assets on a pro rata basis
within a reasonable time after receiving timely written trust notices from
unpaid cash sellers of livestock, and a trust analysis prepared by the Packers
and Stockyards Programs, Grain Inspection, Packers & Stockyards
Administration. The trust proceeds collected and not properly distributed as
of the date of issuance of the complaint total at least $34,081.91. See Findings
of Fact Nos. 15 and 16 herein. I find that the corporate respondent, under the
direction, management, and control of the individual respondents, failed to
carry out properly its fiduciary obligations as statutory trustee despite the
actual knowledge of the individual respondents of their fiduciary obligations.
By reason of these facts, respondents have wilfully violated sections 202(a) and
206(b) of the Act (7 U.S.C. §§ 192(a) and 196(b)).

Order

Respondent Karler Packing Company, Inc., its officers, directors, agents,
employees, successors, and assigns, and respondents Jesse Karler and Henry
Karler, individually or as officers, directors, agents or employees of respondent
Karler Packing Company, Inc., or of any other packer, directly or through any
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corporate or other device, in connection with their operations as a packer,
shall CEASE AND DESIST from:

1. Purchasing livestock for slaughter without filing and maintaining a
bond or its equivalent in the amount determined by the Packers and
Stockyards Programs, GIPSA, in accordance with the Act and the regulations.

2. Failing to pay, when due, for livestock or meat purchases;

3. Failing to pay for livestock or meat purchases;

4, Issuing checks in payment for livestock or meat without having and
maintaining sufficient funds on deposit and available in the account upon
which such checks are drawn to permit the payment of such checks upon
presentation; .

5. Acting in such a manner as to impede or delay the prompt
disbursement of trust proceeds to unpaid cash sellers of livestock who have
preserved their trust interests with timely filed written notices;

6. Violating the Order of the Secretary in P&S Docket No. D-92-28;
and

IT IS HEREBY ORDERED that all purchases of livestock for slaughter
by respondents shall be paid for at the time of purchase by cashier’s check,
wire transfer of funds, or United States currency PROVIDED that a
supplemental order may be issued releasing respondents from the obligation
to follow such payment procedures after the defendants demonstrate that the
current assets of Karler Packing Company, Inc,, are no longer exceeded by its
current liabilities.

IT IS FURTHER ORDERED that until such time as respondents
demonstrate, by properly audited financial statements, that the corporate
respondent is solvent; i.e., that the current assets of the Karler Packing
Company, Inc., exceed its current liabilities; and a stipulation to such effect is
filed in this proceeding, respondents shall prepare weekly statements showing
all livestock purchases, and all payments made for such purchases by cashier’s
check, wire transfer of funds or United States currency; and monthly balance
sheets of Karler Packing Company, Inc. The weekly statements shall identify
the names of the livestock sellers, the number of head and purchase amount,
the purchase and payment date; and the method of payment; i.e., whether the
payment is by cashier’s check, wire transfer of funds, or United States
currency. Copies of these weekly statements and monthly balance sheets shall
be mailed to the Regional Supervisor of the GIPSA Regional Office in
Denver, Colorado, at the close of each week and month, respectively.
Monthly balance sheets may be prepared by compilation by a certified public
accountant.
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In accordance with section 203(b) of the Act (7 US.C. § 193(b)),
respondents Karler Packing Company, Inc., Jesse Karler, and Henry Karler
are jointly and severally assessed a civil penalty of $46,000.

The provisions of this order shall become effective on the first day after
service of this order on the respondents.

Jurisdiction is retained for the purpose of insuring full compliance with
the provisions of this Order.

Copies of this decision shall be served upon the parties.

[This Decision and Order became final May 1, 1996.-Editor]

In re: S. LEVON OWENS.
P&S Docket No. D-95-13.
Decision and Order filed May 3, 1996.

Failure to deny material allegations - Suspension of registration - Cease and desist order -
Failure to pay full purchase price when due - Prior course of dealing not sufficient - Willful
violation.

Barbara S. Good, for Complainant.
Michael S. Maclnnis, Jackson, MS, for Respondent.
Decision and Order issued by James W. Hunt, Administrative Law Judge.

This proceeding was instituted under the Packers and Stockyards Act
(7US.C. § 181 et seq.) by a complaint filed by the Deputy Administrator,
Packers and Stockyards Programs, Grain Inspection, Packers and Stockyards
Administration, United States Department of Agriculture, alleging that the
respondent wilfully violated the Act. This decision is entered pursuant to the
provisions of the Rules of Practice setting forth the procedure upon failure to
file an answer or admissions of facts (7 C.F.R. § 1.139).

The complaint in this matter was filed on December 22, 1994, and served
upon the respondent on January 25, 1995. The complaint set forth the details
of a number of livestock purchase transactionis covering the period January 4,
1993 through September 22, 1993, and alleged that respondent, in these
transactions, had failed to pay when due for livestock in the amount of
$63,602.43, and that further, of that amount, $32,104.01 remained unpaid as
of the date of the complaint. The complaint further alleged that respondent’s
failures to pay when due for livestock and failures to pay for livestock as
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alleged constitute violations of § 312(a) and 409 of the Act (7 US.C. §§
213(a), 228b).

Respondent filed his answer to the complaint on March 24, 1995. In the
answer, respondent admitted the jurisdictional allegations in paragraph I of
the complaint, admitted that he purchased livestock on or about the dates set
forth in the complaint, admitted that there remains unpaid the $32,104.01
specified in the complaint; but denied that he failed to pay when due for the
livestock purchases and denied that the $32,104.01 admitted as unpaid is due
because there were no terms of "repayment other than those established by
prior course of dealing.” AN, T II(b).

Findings of Fact

1. S. Levon Owens, hereinafter referred to as "the respondent.” is an
individual whose business mailing address is—
I

2. Respondent is, and at all times material herein, was:

(A) Engaged in the business of a dealer, buying and selling livestock
in commerce for his own account or the accounts of others; and

(B) Registered with the Secretary of Agriculture as a dealer to buy
and sell livestock in commerce.

3. Respondent purchased livestock as set out in Paragraph II of the
complaint and failed to pay, when due, the amount of $32,104.01.

4. Respondent purchased livestock as set out in Paragraph II of the
complaint and failed to pay therefor the amount of $32,104.01.

Conclusions

The respondent admits making the purchases of livestock set forth in the
complaint, and further admits that $32,014.01 remains unpaid for such
purchases. As a defense, he states that the amount is not presently due based
upon a prior course of dealing with the livestock seller. As a matter of law,
respendent has willfully violated §§ 312(a) and 409 of the Act (7 U.S.C. §§
213(a), 228b). Section 409 of the Act provides, in part, as follows:

(a) Each packer, market agency, or dealer purchasing livestock
shall, before the close of the next business day following the
purchase of livestock and transfer of possession thereof, deliver
to the seller or his duly authorized representative the full
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amount of the purchase price: . . . Provided further, That if the
seller or his duly authorized representative is not present to
receive payment at the point of transfer of possession, as herein
provided, the packer, market agency or dealer shall wire
transfer funds or place a check in the United States mail for
the full amount of the purchase price, properly addressed to the
seller, within the time limits specified in this subsection, such
action being deemed compliance with the requirements for
prompt payment.

(b) Notwithstanding the provisions of subsection (a) of this
section and subject to such terms and conditions as the
Secretary may prescribe, the parties to the purchase and sale of
livestock may expressly agree in writing, before such purchase
or sale, to effect payment in a manner other than that required
in subsection (a). Any such agreement shall be disclosed in the
records of any market agency or dealer selling the livestock,
and in the purchaser’s records and on the accounts or other
documents issued by the purchaser relating to the transaction.

(c) Any delay or attempt to delay by a market agency, dealer,
or packer purchasing livestock, the collection of funds as herein
provided, or otherwise for the purpose of or resulting in
extending the normal period of payment for such livestock shall
be considered- an "unfair practice’ in violation of this Act.
Nothing in this section shall be deemed to limit the meaning of
the term "unfair practice” as used in this Act.

Respondent here admits the transactions, admits the amount unpaid, but
relies on a theory that he had a prior course of dealing with the livestock
seller for the argument that the unpaid amount is not due. Section 409,
however, requires either payment or a written credit agreement. Under no
set of circumstances can "prior course of dealing” suffice as compliance with
the Act. If parties to a transaction wish to extend payment terms beyond
those specified in the Act, the plain language of section 409 requires a written
credit agreement to be in existence before the transaction in question. Thus,
the admissions that the transactions took place as alleged and that $32,104.01
remains unpaid establishes that a violation of the statute occurred.
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The undisputed facts show that the respondent has violated the Act by
failing to pay when due and failing to pay for livestock. Section 409 of the Act
requires delivery of the full amount of the purchase price before the close of the
next business day following the purchase. 7 U.S.C. § 228b(a). Subsection (c)
provides, further, that "[a/ny delay or attempt to delay by a market agency [or]
dealer . . . purchasing livestock, the collection of funds as herein provided . . .
resulting in extending the normal period of payment shall be considered an
unfair practice”" in violation of § 213(a) of the Act. (Emphasis supplied).

Such a violation is willful where the respondent has " . . . 1) intentionally
do[ne] an act that is prohibited--irrespective of evil motive or reliance on
erroneous advice, or 2) act[ed] with careless disregard of statutory
requirements. . . . Goodman v. Benson, 286 F.2d 896 (7th Cir. 1961), citing
Eastern Produce v. Benson, 278 F.2d 606, 609 (3d Cir. 1960); American Fruit
Purveyors, Inc. v. United States, 630 F.2d 370, 374 (5th Cir. 1980), cert. denied,
450 U.S. 997. The Ninth Circuit Court of Appeals has ruled that if a person
"acts with careless disregard of statutory requirements, the violation is
willful. * * * [quotations omitted]. “To establish willfulness, the . . . [agency]
. . . only needed to show that . . . [petitioner’s] . . . ongoing failure to act was
intentional as opposed to accidental. Proof of an evil motive is unnecessary.”
Lawrence v. Commodity Futures Trading Comm’n, 759 F.2d 767, 773 (9th Cir.
1985). In such cases the notice described in 5 U.S.C. § 558(c) is not required
prior to suspension of respondents’ registration.

Order

Respondent, S. Levon Owens, his agents and employees, successors and
assigns, directly or indirectly through any corporate or other device, shall
cease and desist from:

1. Failing to pay, when due, the full purchase price of livestock; and

2. Failing to pay the full purchase price of livestock; and

Respondent, S. Levon Owens, is suspended as a registrant under the Act
for a period of 5 years; provided, however, that at any time after the expiration
of 90 days after the effective date of this decision, if respondent demonstrates
that restitution has been made to all unpaid sellers of livestock, then a
supplemental order may be issued terminating this suspension; and provided
further that this order may be modified upon application to Packers and
Stockyards Programs, Grain Inspection, Packers & Stockyards Administration
to permit the salaried employment of the respondent, S. Levon Owens, by a
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registrant or packer after the initial 90 days of the term of this order and upon
demonstration of circumstances warranting modification of the order.

Pursuant to the Rules of Practice governing procedures under the Act,
this Decision will become final without further proceedings 35 days after
service upon Respondent unless appealed to the Secretary by a party to the
proceeding within 30 days after service as provided in sections 1.139 and 1.145
of the Rules of Practice (7 C.F.R. §§ 1.139 and 1.145).

Copies of this decision shall be served upon the parties.

[This Decision and Order became final June 14, 1996.-Editor]
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(Not published herein.-Editor)

Jimmy Hughes. P&S Docket No. D-95-35. 1/17/96.
Gregory W. Shipman. P&S Docket No. D-95-57. 1/23/96.

Riverbend Cattle Company and John Wheeler. P&S Docket No. D-95-10.
2/1/96.

Taylor Packing Co., Inc,, Harold A. Roney. P&S Docket No. D-95-21.
2/12/96.

Empire Kosher Poultry, Inc., Lenard Tessler and Matthew Soccio.
P&S Docket No. D-96-06. 2/29/96.

Aiken Livestock, Sam Aiken, Jerry Aiken, Jack Aiken and Jeff Aiken.
P&S Docket No. D-96-07. 3/8/96.

C.R. (Rick) Nejmanowski. P&S$ Docket No. D-95-39. 3/20/96.

Milan Brumit. P&S Docket No. D-96-09. 3/28/96.

Barry Kort. P&S Docket No. D-95-19. 4/2/96.

Thomas G. Olin. P&S Docket No. D-94-20. 4/24/96.

Harold L. Marshall. P&S Docket No. D-96-08. 4/29/96.

J.B. Richards. P&S Docket No. D-96-16. 4/30/96.

Joe A. Fritz d/b/a Mid West Cattle Co. P&S Docket No. D-95-05. 5 /2/96.
Gaines Hughes. P&S Docket No. D-96-14. 5/9/96.

Fresh Meat Export Co., Inc. and Herve Solandt. P&S Docket No. D-96-01.
5/14/96.
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Jack-Rich, Inc. P&S Docket No. D-95-39. 5/31/96.





